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Utica Shale
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Oil and Gas Regulations ‐Water

Major revisions to rules undertaken in 
2005 addressing permitting and2005 addressing permitting and 
construction of wells and disposal wells 
b t d t dd t titbut do not address water quantity or 
quality issues related to 
unconventional gas exploration.
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Conventional vs. Unconventional

• Larger site footprints/Impoundments

• Larger fresh water needs
• Higher volumes of flow back/producedHigher volumes of flow back/produced 
water
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Jurisdiction and Water Issues

• Ohio Department of Natural Resources

• Ohio Environmental Protection Agency
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Water Use Concerns

• Impacts to Surface Waters

I t t G d t• Impacts to Groundwater

• The Appalachian ExperienceThe Appalachian Experience

9
@Steptoe_Johnson  //  #uticawebinar 



Water Use in Ohio

• Common Law

• Reasonable Use Doctrine• Reasonable Use Doctrine

• Application of LawApplication of Law
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Limited Water Use Permitting

• Consumptive uses of more than two 
million gallons per day averaged overmillion gallons per day averaged over 
any 30 day period

• Transfer of water in excess of 100,000 
gallons per day from Lake Erie andgallons per day from Lake Erie and 
Ohio River basins

• Permitting performed by Ohio DNR
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Registration

Facilities capable of withdrawing more 
than 100 000 gallons of water per daythan 100,000 gallons of water per day 
from either groundwater or surface 

i i h hwater sources must register with the 
Ohio DNR
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Water Management Plans

• Adopted in Pennsylvania and SRBC in 
some formsome form

• Permit addendum and water use tool 
in West Virginia

• No counterpart yet in Ohio
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Traditional Wastewater Handling

• Land Application
T P bli l O d• Transport to Publicly Owned 
Treatment Works (POTWs)( )

• Specialty Wastewater Facilities
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Wastewater Handling

• Ohio recognizes only one form of oil 
and gas wastewater handling andand gas wastewater handling and 
disposal explicitly; underground 
i j iinjection

• Other forms of wastewater handlingOther forms of wastewater handling 
approved on a case‐by‐case basis by 
DNR

@Steptoe_Johnson  //  #uticawebinar 



UIC Permitting

• Part of SDWA regulatory scheme

• Ohio maintains state approved UIC 
programprogram
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Surface Water Discharge

• Discharges to surface water directly 
from site not permissible pursuant tofrom site not permissible pursuant to 
federal effluent guideline

• Transport of wastewater to treatment 
facility for treatment and dischargefacility for treatment and discharge 
via surface water discharge regulated 
by the state
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Joint Jurisdiction

• DNR maintains authority regarding 
the handling and disposal of oil andthe handling and disposal of oil and 
gas related wastewater in Ohio

• EPA maintains authority regarding 
direct discharge of treateddirect discharge of treated 
wastewater to surface waters
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NPDES Program

• Surface water discharges are regulated 
pursuant to the CWApursuant to the CWA

• Ohio maintains a state approved 
NPDES program

• Permitting through Ohio EPA• Permitting through Ohio EPA

• Disposal options for oil and gas though p p g g
must also be approved by Ohio DNR
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Consistent With Other States

• Surface water discharges discouraged
R d li• Re‐use and recycling

• Underground InjectionUnderground Injection
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Wastewater Controversy

• Cities denied opportunity to treat oil 
and gas related wastewater to surfaceand gas related wastewater to surface 
waters

• Influx of wastewater for disposal in 
UIC wells in OhioUIC wells in Ohio

• Fees for disposal raised
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Future Regulation

• Water use – likely review of impacts 
and assertion of limited jurisdiction byand assertion of limited jurisdiction by 
Ohio EPA or DNR

• Water use and water quality

P t ti f h h lth d th• Protection of human health and the 
environment
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Future Regulation

• Wastewater handling – surface water 
discharge permitting will be difficultdischarge permitting will be difficult

• Record keeping
• UIC and continued re‐use and 

li f t i iti lrecycling of water is critical

• Other options and dollarsOther options and dollars
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Potential Air Permitting 
Issues Associated with 
Development of Utica Shale 
i Ohiin Ohio
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What is the Regulated “Source”?

• Oil and Gas Industry “looks” different than 
traditionally regulated “stationary source”

• Under PSD and Title V, EPA looks to see whether 
pollutant emitting activities:p g
– are located on one or more contiguous or adjacent 
properties

– are under common control of same person (or persons under 
common control)

– belong to the same major industrial grouping (2‐digit SIC– belong to the same major industrial grouping (2‐digit SIC 
code prefix) 

• If so, activities may be “aggregated”If so, activities may be  aggregated
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EPA Guidance on Aggregation
• Wehrum Memo (2007):• Wehrum Memo (2007):  

‒ Attempted to simplify the 3‐factor test by 
considering the “surface site” occupied by theconsidering the  surface site  occupied by the 
facilities
Withdrawn in 2009 and replaced byMcCarthy‒Withdrawn in 2009 and replaced by McCarthy 
Memo

M C th M (2009)• McCarthy Memo (2009):  
‒ Notes that “no single determination can serve 

d t j tifi ti f h t t tas adequate justification for how to treat any 
other source determination”
B k b d i i‒ Back to case‐by‐case determination
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Aggregation Issues

St t G id V i• State Guidance Varies
–Pennsylvania

oPermitting authorities should make case‐by‐case 
single source determinations consistent with EPA 
id f th b d f d t i ti dguidance from the body of determinations made 

over the past two decades

Louisiana Oklahoma Texas– Louisiana, Oklahoma, Texas
oPresumption that oil and gas facilities located 
within ¼ mile are aggregatedwithin ¼ mile are aggregated
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Federal Regulation Under the CAA

• Maximum Achievable Control 
Technology (MACT)Technology (MACT)
‒ 40 CFR 63 Subpart H – Equipment Leaks

‒ 40 CFR 63 Subpart HH – Oil and Natural 
Gas Production FacilitiesGas Production Facilities

‒ 40 CFR 63 Subpart HHH – Oil and 
N t l G T i i d StNatural Gas Transmission and Storage
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Federal Regulation Under the CAA

• National Emission Standard for 
Hazardous Air Pollutants (NESHAP)Hazardous Air Pollutants (NESHAP)

– 40 CFR 61 Subpart V – National 
Emission Standards for Equipment 
Leaks (Fugitive Emission Sources)Leaks (Fugitive Emission Sources)
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Federal Regulation Under the CAA

• New Source Performance Standards 
(NSPS)(NSPS)

‒40 CFR 60 Subpart Kb – Standards 
of Performance for Storage Vessels

40 CFR 60 S b t KKK St d d‒40 CFR 60 Subpart KKK – Standards 
of Performance for Equipment Leaks 
of VOC from Onshore Natural Gas 
Processing PlantsProcessing Plants
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Tighter Ozone National Ambient Air Quality Standards

• 2008:  Bush EPA revised Ozone NAAQS  to 75 ppb
– Not consistent with CASAC’s recommendation of a 

primary standard between 60 and 70 ppbprimary standard between 60 and 70 ppb
– Appeals filed
– EPA asked DC Circuit to stay cases pending ObamaEPA asked DC Circuit to stay cases pending  Obama 

administration review

• September 2009:  Obama EPA announced it would 
reconsider standard

• January 2010: EPA proposed new rule with 
t d d b t 60 d 70 bstandard between 60 and 70 ppb

• EPA now expects to sign final rule by July 2011
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What Will New Ozone NAAQs Mean?

• Ozone is regulated as VOC and NOx
• New Ozone standard will mean significant areas of 
NOx and VOC nonattainment

• New “major sources” proposing to locate in those 
areas will have to undergo nonattainment NSR

• “Major source” levels in nonattainment areas:
– 100 TPY of nonattainment regulated pollutant (NOx 
or VOC)

• “Major modification”
– 40 TPY VOC or NOx
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New NO2 NAAQS

• January 22, 2010, EPA strengthened existing NO2 
NAAQS

• New 1‐hour NO2 standard at 100 ppb, with new 
form:  3‐year average of 98th percentile of annual 
di t ib t f d il i 1 hdistribute of daily maximum 1‐hour average 
concentrations
N it i d• New monitors required

• Attainment designations expected January 2012 
b d i i ibased on existing monitors

• Redesignations in 2016 – 2017 based on expanded 
k f inetwork of monitors
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New NO2 NAAQS

• Particular problem for sources with 
short stacks such as generatorsshort stacks such as generators

• Modeling suggests that typical 
emergency generators will exceed 
standardstandard
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Green House Gas (GHG) Emissions

• Now that GHGs (CO2, CH4, N2O, HFCs, PFCs, SF6) 
are “regulated air pollutants,” new and 
modified major sources of GHG face PSD 
permitting

• Existing major source thresholds of 100 or 250 
TPY would cripple permitting system due toTPY would cripple permitting system due to 
scale of most GHG emissions

• GHG Tailoring Rule issued May 13 2010• GHG Tailoring Rule issued May 13, 2010 
“tailors” the requirements of PSD and Title V 
permit programspermit programs
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GHG Tailoring Rule

• Step 1 (January 2, 2011 – June 30, 2011)
– Only sources currently subject to PSD (i.e., PSD 
triggered for pollutant other than GHG) subject to 
GHG permitting

O l i f 75 000 TPY f t t l GHG (CO2 )oOnly increases of 75,000 TPY or more of total GHG (CO2e) 
trigger BACT

– Only sources currently subject to Title V (i eOnly sources currently subject to Title V (i.e., 
“major” for pollutant other than GHG) are subject to 
Title V permitting for GHG

– No sources subject to CAA permitting solely due to 
GHG emissions
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GHG Tailoring Rule

• Step 2 (July 1, 2011 – June 30, 2013)
– PSD will cover new construction projects that emit 
100,000 TPY GHG, even if permitting thresholds for 
other pollutants are not exceeded

– PSD is also triggered by modifications that increase 
GHG emissions by 75,000 TPY or more

– Title V will apply to sources based on GHG 
emissions of 100,000 TPY or greater, even if not 
major for any other pollutantmajor for any other pollutant
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GHG Tailoring Rule

• Without Tailoring Rule, EPA estimates
– 82,000 PSD permits
– 6 million Title V permits

• With Tailoring Rule, EPA estimatesg ,
– 900 PSD permits
– 550 Title V permits550 Title V permits

• More rulemaking to come to address smaller 
sources of GHG emissionssources of GHG emissions

• Rulemaking to begin in 2011 and conclude by 
July 2 2012July 2, 2012
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Other Requirements

• Ohio requires permit to install 
• Ohio requires minor source permit to operate q p p
for facilities not exempt and not subject to 
Title V operating permit programTitle V operating permit program

• Ohio EPA supposedly working on some 
“general” or “permit by rule” options forgeneral  or  permit by rule  options for 
common emissions sources anticipated with 
Utica Development to alleviate permittingUtica Development to alleviate permitting 
burden 
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Thank You!
K th Mil k kiKathy Milenkovski
Steptoe & Johnson
Columbus, OH
Office: 614 458 9792Office: 614.458.9792
kathy.milenkovski@steptoe-johnson.com
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Steptoe & Johnson
Charleston, WV
Office: 304.353.8147
armando.benincasa@steptoe-johnson.com
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Th i h ill k i i hThe meeting host will now take questions via the 
chat feature on your screen.

Please submit questions by typing your question
into the chat box on the lower right-hand portion of to t e c at bo o t e o e g t a d po t o o
the screen and submitting it to the host.

Thank you for participating!Thank you for participating!
Please join us for the next Energy Webinar, August 17thPlease join us for the next Energy Webinar, August 17th

Details will be emailed to you soon!Details will be emailed to you soon!



Upcoming Utica Shale SeminarUpcoming Utica Shale Seminar

Special Focus – Pooling and permitting issues in Ohio

August 24 & 25, 2011
Capital Club, Huntington Center
Columbus, OH

To request an invitation:
www.steptoe‐johnson.com/shalegas



Material Disclaimer
These materials are public information and have been prepared solely 
for educational purposes to contribute to the understanding of energy 

d il d l Th t i l fl t l th l i fand oil and gas law. These materials reflect only the personal views of 
the author and are not individualized legal advice. It is understood that 
each case is fact-specific, and that the appropriate solution in any case 
will vary Therefore these materials may or may not be relevant to anywill vary. Therefore, these materials may or may not be relevant to any 
particular situation. Thus, the author and Steptoe & Johnson PLLC 
cannot be bound either philosophically or as representatives of their 
various present and future clients to the comments expressed in thesevarious present and future clients to the comments expressed in these 
materials. The presentation of these materials does not establish any 
form of attorney-client relationship with the author or Steptoe & 
Johnson PLLC. While every attempt was made to insure that these y p
materials are accurate, errors or omissions may be contained therein, 
for which any liability is disclaimed.


