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Welcome

Topics for Today’s Webcast
• LABOR LAW’S ROLE WITH RESPECT TO COVID AND
PROTEST-RELATED PROTECTED CONDUCT
– EMPLOYEE RIGHTS TO ENGAGE IN PROTECTED
CONCERTED ACTIVITY
– EMPLOYER RESPONSES TO CONDUCT THAT IS NOT
PROTECTED

• LABOR LAW’S ROLE WITH RESPECT TO EMPLOYER
RESPONSES TO COVID-19 AND PROTESTS
– EMERGENCY IMPLEMENTATION OF NEW WORK RULES
– FORCE MAJEURE CLAUSES
– UNION WAIVER OF THE RIGHT TO BARGAIN

Refusal to Work Due to Safety Concerns of
Union and Non-Union Employees
• THE NLRA PROTECTS UNION AND NON-UNION
EMPLOYEES ENGAGED IN PROTECTED CONCERTED
ACTIVITY
– Section 7 Rights: "the right to self-organization, to form,
join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to
engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection,"
as well as the right "to refrain from any or all such
activities."

NLRB Application of Section 7 Rights to SafetyRelated Refusals to Work
• Section 7 Rights protect non-supervisory employees.
• Two or more employees must be engaged in concerted activity, and
must hold an “honest belief” that working conditions are unsafe.
Bechtel Power Corp. 277 NLRB 882 (1985).
• A single employee can be engaged in concerted activity if he or she
asserts that the action taken is on behalf of a group.
• COVID EXAMPLES:
– Two or more employees refusing to come to work because their
employer has not implemented a practice of asking questions to
screen employees would likely be protected.
– Two or more employees walking off the job because fellow
employees are not wearing masks would likely be protected.

Application of Section 7 Rights to
Safety-Related Refusals to Work by
Union Employees
• Many collective bargaining agreements include employer
promises to provide safe work places.
• A single employee acting alone may be deemed to be
engaged in “concerted” activity, because he/she is
asserting a right on behalf of all employees covered by the
Agreement.
• An employee must have an “honest and reasonable” belief
that he/she is being required to perform unsafe work.
NLRB v. City Disposal Systems, Inc. 465 U.S. 822 (1984).

More COVID Examples
• Two or more employees refuse to submit to temperature
scans
• When confronted about not wearing a mask at his work
station, an employee states, “we won’t wear them. They
fog up our safety glasses. They’re not safe.”
• An XYZ Company employee posts on Facebook, “Two XYZ
Company employees have tested positive. Be careful. Stay
home. Your health is more important than XYZ’s profits.”

Some NLRA Section 7 Protest Scenarios
• Small groups of employees kneel for 8 minutes and 46
seconds. These episodes are staggered so that different
machines on the assembly line are effectively shut down,
stopping the entire line. They say they will keep this up
until justice is achieved.
• Plant security personnel take a knee and not interfere or
summon police as protesters destroy Company property.
• Employees call off to attend protests. Your operations are
severely impaired. Your attendance policy does not
recognize this as an excused absence.

The Labor-Management Relations Act and
Refusals to Work Due to Safety Concerns
• Section 502 of the LMRA
– This statute prohibits strikes in certain circumstances.
– Excluded from the definition of “strike”: “quitting
of labor by an employee or employees in good
faith because of abnormally dangerous conditions”.
• Under Section 502, the refusal does not need to be
concerted.
• Section 502 protects employees who can present objective
evidence that abnormally dangerous work conditions
existed. Gateway Coal Co. v. Mine Workers, 414 US 368, 387
(1974); TNS Inc., 329 NLRB 602 (1999).

The TNS Case
• TNS manufactured ammunition made from
depleted uranium.
• Inspections by regulators showed that TNS was not
in full compliance with requirements to control
exposure to radioactive dust.
• Union-represented employees went on strike when
the collective bargaining agreement expired, stating
they would return when safety issues were
corrected.
• TNS permanently replaced the strikers.
• Years later, the Union offered to return to work.

The TNS Case, continued
• The NLRB held that if employees could prove these
elements, then under section 502 of the LMRA they
were not on strike, and therefore could not be
replaced:
– The employees had a good faith belief that working
conditions were abnormally dangerous
– This good faith belief was a contributing cause of the work
stoppage
– This good faith belief can be supported by objective evidence

• The NLRB ordered that the employees be reinstated
with back pay.

Application of TNS Principles to the COVID Crisis
• Whenever employees can show failure to comply with CDC,
OSHA, and state/local guidelines, there is a strong likelihood
that walking off the job is protected.
• There is no protection for refusals motivated solely by
subjective fear.
• An employee with a condition making him/her vulnerable to
COVID, or living with/caring for a person vulnerable to
COVID presents a difficult issue:
Refusal is not based on an unsafe working condition; but rather,
on the employee’s vulnerability
– However, the employee may be protected under Section 7 of
the NLRA merely because he/she has and expresses a good faith
belief that the conditions are unsafe for the employee….and
others in similar situations
–

Application of TNS Principles to Protests
• One or more employees refuse to enter facility, or
to remain, because the facility is not secure.
• One or more employees refuse to come to work
because of danger leaving their homes and
traveling?
• One or more employees refuse to perform duties
that expose them to risk of harm by Protesters.
– first responders
– security

OSHA’s Approach to Refusal to Work is Similar
OSHA Protects employees who refuse to work if:
– They have a good faith belief that a dangerous
condition exists
– They have asked the employer to remove the hazard
– Reasonable person would agree there is a real
danger of serious injury or death
– There is no time to get the issue corrected through
appropriate channels (such as, an OSHA inspection)
– There is no requirement that activity be concerted

Emergency Unilateral Changes
• General Rule: No unilateral changes to wages,
hours, terms and conditions of employment.
Changes must be bargained.
• Exception: When “economic exigencies compel
prompt action.”
• On March 27, 2020, NLRB General Counsel Peter
Robb issued Memorandum GC-20-04 to further
explain.

Economic Exigency Exception
• Limited to extraordinary
events which are unforeseen.
• Events must have a major
economic impact requiring
immediate action.
• Events must be external and
beyond employer’s control.
• There is still a requirement to
engage in “effects
bargaining.”

Past Examples of Economic Exigency
• Layoffs spurred by evacuation order prior to hurricane
damage did not have to be bargained, but using supervisors
to repair the damage did have to be bargained. Port
Printing and Specialties, 351 NLRB 1269 (2007).
• Layoffs in anticipation of a 60% decline in business
following 9/11, resulting in bankruptcy did not have to be
bargained. K-Mart Corp., 341 NLRB 702 (2004).

• Change in compensation policy during two-day power
outage caused by hurricane must be bargained.
Dyantro/Bondo Corp. 324 NLRB 572 (1997).

Some COVID-Related Scenarios
•
•
•
•

Layoffs spurred by decreases in business volume.
Recalls to deal with sudden increases in business.
Closure of facilities, departments, units, product lines, etc.
Implementation of new policies to ensure
employees/customers are safe.
– Revised work schedules/hours
– PPE
– Questionnaires
– Excluding employees based on travel, symptoms,
exposure risk

Some Protest-Related Scenarios
Adding security personnel
Adding security cameras
Adding fences
Changing shift start/end times
Ending evening and night shifts
Requiring employees to use remote parking
and/or company-provided transport
• Layoffs and recalls
• Closure of facilities, departments, units, product
lines
•
•
•
•
•
•

Force Majeure Clauses
• Some CBA’s have a “force majeure” clause that
relieves the employer of its contractual obligations
when they become impossible to perform.
• Force majeure clauses are strictly construed. The
specific language of the clause is important.
– It is not unusual to see Protests specifically listed as a “force
majeure” event.
– Some clauses may include “communicable diseases” or
“epidemics.”
– Some clauses are very broad and thus lack specifics.

Improving the Odds of Success with
Force Majeure Clauses
• The closer the fit between the CBA language and
the event, the better.
• The event should be beyond the employer’s
control.
• The event should prevent the employer from
performing.
• The employer should be able to demonstrate that it
took any reasonable steps available to it to avoid
non-performance.

MV TRANSPORTATION, INC. 368 NLRB No.
48 (2019)
• Facts: The Company changed work rules without
bargaining with the Union. Instead, the Company merely
notified the Union. The Company had negotiated a
management rights clause that gave it the right to adopt
new rules.
• Issue: Did the Union waive its right to bargain over the
changes?
• Result: The NLRB had used the standard that a waiver had
to be “clear and unmistakable.” The Board adopted a new
standard—called the “contract coverage” standard. If a
subject is covered by the contract, the language of the
contract will determine whether the right to bargain has
been waived.

Why MV Transportation Matters Now
• Many CBAs include strong management rights clauses that
give employers the right to make and change work rules.
• Before MV Transportation, the “clear and unambiguous
waiver” standard resulted in employers having to bargain
over making and changing rules—even if they had strong
management rights clauses. Now management rights
clauses really mean something.
• In current times many employers face the need to make and
change work rules to keep up with COVID and Protestrelated issues.

The Potential Impact of MV Transportation
Depending on the language of the management
rights clause, an employer may have the right to
unilaterally impose new rules:
• COVID-related safety measures
• Added security measures to deal with Protest-related issues

Remember: There is still a duty to provide notice,
and to engage in effects bargaining (depending on
the nature of the new or changed rules).

Conclusion
THE NATIONAL LABOR RELATIONS ACT IS NOT WELL-DESIGNED
TO PERMIT EMPLOYERS TO RESPOND QUICKLY TO CHANGING
CIRCUMSTANCES.
• Employees who refuse to work may be protected.
• The duty to bargain in many cases prevents employers from
making unilateral changes.
THERE ARE TOOLS AVAILABLE TO EMPLOYERS:
• The exigent financial circumstances exception.
• The force majeure exception.
• The new waiver standard (MV Transportation).
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